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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CIVIL APPELLATE JURISDICTION

PUBLIC INTEREST LITIGATION NO.72 OF 2013

Private Nursing Schools and Colleges
Management Association,

A registered Society having its office
at: 3" Floor, Soniya Chambers,
Seven Hills, Jalna Road,
Aurangabad.

Through it's President,

Dr.Balasaheb S/o0 Shivajirao Pawar,
Age : 45 years, Occu.: Social Worker,
R/0 20, Indraprastha Hsg. Society,
Garkheda Parisar, Aurangabad. ..Petitioner

-Versus-

1 The State of Maharashtra.
Through its Secretary,
Medical Education & Drugs Department,
Mantralaya, Mumbai-32.

2 The State of Maharashtra.
Through its Secretary,
Social Justice and Special Assistance
Department, Mantralaya, Mumbai-32.

3 The Maharashtra Nursing Council,
E.S.I.S. Hospital Compound,
Nurses Hostel, Second Floor,

LBS Marg, Mulund (West),
Mumbai-400080.
Through its Registrar.

4 The Indian Nursing Council,
Combined Councils Building,
Kotala Road, Temple Lane,
New Delhi.

(Amended as per leave granted
on 15.06.2012.)
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Dr.Rahul s/o Rajkumar Jawanjal,
Age : 35 years, Occu.: Medical
Practitioner & Social Service,
R/o0 Akluj, Tq.Malsiras,
District : Solapur.
(Amended as per leave granted
on 03.10.2012).
..Respondents

ALONG WITH

WRIT PETITION NO.7392/2012
ADHAR EDUCATIONAL SOCIAL MEDICAL MULTIPURPOSE
CHARITABLE TRUST.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7436/2012
THE MAHARASHTRA EDUCATION SPORT ACADEMY.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7437/2012
KANASA KHORA SHIKSHAN PRASARAK MANDAL.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7438/2012
SHREE VENKATESHWARA SHIKSHAN PRASARAK MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7467/2012
MANGAON SHAIKSHANIK SAMAJIK KALA KRIDA PRATISTHAN
V/S
STATE OF MAHARASHTRA AND OTHERS.
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WITH
WRIT PETITION NO.7468/2012
INDRAYANI SHIKSHAN PRASRAK MANDAL.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7579/2012
JYOTIRLING SHIKSHAN PRASARAK MANDAL, KADGAON
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.7580/2012
SHREEMATIT GURUBAI BATKADALI EDUCATION INSTITUTE
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3330/2013
SARVODAYA BHUMIPUTRA BAHUUDDESHIYA VIKAS MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3193/2013
PRAGATI BAHU ADIWASI GRAMIN VIKAS SANSTHA AND OTHERS.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3192/2013
AVTAR MEHERBABA SHIKSHAN SANSTHA.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3190/2013
AJAY BAHUUDDESHIYA SEVA MANDAL.
V/S
STATE OF MAHARASHTRA AND OTHERS.
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WITH
WRIT PETITION NO.3189/2013
SAMANATA BAHU UDDESHIYA EDUCATION SOCIETY.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3061/2013
SHRI SURYAMOHAN BAHUUDDHESHIYA SHIKSHAN SANSTHA.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3060/2013
GANGAI BAHU-UDDHESHIYA GRAMIN VIKAS SANSTHA
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.2843/2013
OM SAI BAHU UDDESHIYA EDUCATION SOCIETY.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.2842/2013
SANT GAJANAN MAHARAJ SHIKSHAN PRASARAK MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3059/2013
RAVINDRANATH TAGORE SHIKSHAN PRASARAK MANDAL.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3223/2013
OM SAI BAHU-UDDESHIYA SHIKSHAN SANSTHA AND OTHER
V/S
STATE OF MAHARASHTRA AND OTHERS
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WITH
WRIT PETITION NO.3332/2013
SHREE GANESH GRAMIN VIKAS SHIKSHAN SANSTHA
V/S
STATE OF MAHARASHTRA AND OTHERS

WITH
WRIT PETITION NO.3313/2013
ALMUGHANI EDUCATION SOCIETY.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3276/2013
MAHALAKSHMI BAHUDDESHIYA SAHIKSHANIK AND SAMAJIK
SANSTHA.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3275/2013
AYUVED UTKARSHA MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS

WITH
WRIT PETITION NO.3274/2013
VARSHA BAHUDDESHIYA MAHILA PRASARAK MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS

WITH
WRIT PETITION NO.3210/2013
NAVNEET BAHUDDESHIYA SANSTHA NAGPUR.
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3209/2013
SW. RUPESHKUMAR INGOLE BAHUUDDESHIYA GRAMIN VIKAS
V/S
STATE OF MAHARASHTRA AND OTHERS.
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WITH
WRIT PETITION NO.3056/2013
ARJUNRAO RANJWAN INSTITUTE OF NURSING.
V/S
THE STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3055/2013
THE SECRETARY, SHRI. BHAGAWAN BABA SEVABHAVI SANSTHA
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3057/2013
SANDIP S/0O BHIMRAJ BHISE AND ANOTHER
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.2847/2013
SHIVA TRUST, AURANGABAD
V/S
THE STATE OF MAHARASHTRA AND ORS.

WITH
WRIT PETITION NO.3054/2013
VISHWABHARTI MAHILA SEVABHAVI MANDAL
V/S
STATE OF MAHARASHTRA AND OTHERS.

WITH
WRIT PETITION NO.3052/2013
JAIKRANTI SHIKSHAN PRASARAK MANDAL.
V/S
STATE OF MAHARASHTRA AND OTHERS.

ALONG WITH
WRIT PETITION (LODGING) NO.1906 OF 2012 (ORIGINAL SIDE)
Vishnu Devidas Vande.
v/s
State of Maharashtra and others.
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Mr. PM. Shah, Sr. Advocate, i/by Mr. PB. Shirsath, for the Petitioner in
Public Interest Litigation No.72 of 2013.

Mr. VS. Deokar for the Petitioners in WP/7392/2012, WP/7436/2012,
WP/7437/2012, WP/7438/2012, WP/7467/2012, WP/7468/2012,
WP/7579/2012 and WP/7580/2012.

Mr.Syed Mauzam Bukhari a/w Mr.Abdul Shaikh and Mr. Bharat Kothari
for the Petitioner Nos.1, 3, 4 and 5 in WP/2842/2013, for Petitioner
Nos.8 and 16 in WP/2843/2013, for Petitioner Nos.1 and 2 in
WP/3189/2013 and for Petitioners in WP/3193/2013.

Mr. S.S. Thombare for the Petitioner in WP/2847/2013 and, as i/by Mr.
Sachin Deshmukh, for the Petitioner in WP/3052/2013.

Mr. Santosh S. Jadhav for the Petitioners in WP/3054/2013 and
WP/3055/2013.

Mr. Narendra D. Sonawane for the Petitioner in WP/3056,/2013.
Mr. V.R. Dhorde for the Petitioner in WP/3057/2013.

Mr. A.M. Kulkarni with Mr. Ashutosh Kulkarni for Petitioner Nos.1 to 3 in
WP/3059/2013.

Mr. Girish Kulkarni, i/by Mr. Sandeep Waghmare, for the Petitioner No.4
in WP/3059/2013, for Petitioner Nos.6 and 7 in WP/2842/2013, for
Petitioner Nos.2, 10, 11, 13 and 15 in WP/2843/2013, for Petitioner
Nos.1 and 2 in WP/3060/2013, for all the Petitioners in WP/3192/2013,
for Petitioner No.l1 in WP/3209/2013, WP/3210/2013, for Petitioner
Nos.1 to 5 in WP/3223/2013, for Petitioner Nos.1 and 2 in
WP/3274/2013, for Petitioner No.1 in WP/3275/2013, for Respondent
No.2 in WP/3276/2013, and for Petitioner Nos.1 to 4 in WP/3330/2013.

Mr. Girish Kulkarni a/w. Mr. Jaydeep Milra, i/by Mr. Sandeep Waghmare,
for Petitioner No.1 in WP/3332/2013.

Mr. K.S. Motwani for the Petitioner in WP/3061/2013.

Mr. Muzamnil Hussain for Petitioner Nos.2 and 8 in WP/2842/2013.

Mr. Anand Parchure for Petitioner in WP/3190/2013 and WP/3313/2013.
Mr. Sudhir Halli for Petitioner Nos.1 and 3 in WP/3276,/2013.

Mr. A.A. Kumbhakoni, Special Counsel, a/w. Mrs. S.S. Bhende, A.G.P, for
Respondent Nos.1 and 2 in PIL/72/2013, WP/7392/2012,
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WP/2842/2013, WP/3059/2013, WP/3061/2013, WP/3189/2013,
WP/3190/2013, WP/3193/2013, WP/3209/2013, WP/3223/2013,
WP/3274/2013, WP/3275/2013, WP/3330/2013, WP/3332/2013,
WP/7436/2012, WP/7437/2012, WP/7438/2012, WP/7467/2012,
WP/7468/2012, WP/7579/2012 and WP/7580/2012, for Respondent
Nos.1 to 3 in WP/2843/2013, for Respondent Nos.1 to 6 in
WP/2847/2013, for Respondent Nos.1, 2, 4 and 6 in WP/3052/2013, for
Respondent Nos.1, 2 and 5 to 7 in WP/3054/2013, for Respondent Nos.1,
2 and 4 to 6 in WP/3055/2013, for Respondent No.1 in WP/3056,/2013,
WP/3060/2013, WP/3192/2013, WP/3210/2013, WP/3276/2013 and
WP/3313/2013, for Respondent Nos.2, 4 and 5 in WP/3057/2013.

Mr. Chandrakant A. Jadhav for Respondent No.3 in PIL/72/2013, for
Respondent No.7 in WP/2847/2013, for Respondent No.3 in
WP/3052/2013, WP/3054/2013, WP/3055/2013 and WP/3057/2013.

Mr. N.K. Rajpurohit, i/by Ms. Suvarna Telgote, for Respondent No.3 in
WP/7392/2012, WP/2842/2013, WP/7436/2012, WP/7437/2012,
WP/7438/2012, WP/7467/2012, WP/7468/2012, WP/7579/2012 and
WP/7580/2012.

Ms. Aishwarya Ambika for Respondent No.4 in PIL/72/2013.

Mr. Suresh Kumar for Respondent No.4 in WP/7392/2012,
WP/7436/2012, WP/7437/2012, WP/7438/2012, WP/7467/2012,
WP/7468/2012, WP/7579/2012 and WP/7580/2012.

Mr. Sunil B. Jadhav for Respondent No.5 in PIL/72/2013, for Respondent
No.8 in WP/2847/2013, for Respondent No.7 in WP/3052/2013, for
Respondent No.8 in WP/3054/2013, WP/3055/2013 and for Respondent
No.4 in WP/3056/2013.

Mr.Deepak S. Jadhav, for the Petitioner in Writ Petition (L) No.1906,/2012
(original side).

Ms.Anjali Helekar, AGE for the Respondent/State Writ Petition (L)
No0.1906/2012 (original side).

Mr.N.K.Rajpurohit i/by Suvarna Telgote, for the Respondent No.2 in Writ
Petition (L) No.1906/2012 (original side).

CORAM : S.C.DHARMADHIKARI &
R.G.KETKAR, JJ.
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Reserved on : 30™ April, 2013
Pronounced on : 09" July, 2013

Judgment (Per S.C.Dharmadhikari, J):

1 The Public Interest Litigation and Writ Petitions were heard
together. Since common arguments were canvassed and the issues for
consideration are also common, all these matters are being disposed of by

this common judgment.

2 Rule.

3 The Respondents waive service. By consent, Rule made

returnable forthwith.

4 The facts in the Public Interest Litigation No.72/2013 shall

now be noted.

5 Before noting them, what one finds and which is distressing
and disturbing to note, is that by our order dated 30™ April, 2013 we had
granted leave to the Intervener to file brief written submissions. That was
only because of paucity of time and since the Intervener's Advocate could
not be given time as sought by him for oral argument. However, we find
that while filing the Written Submissions, the Intervener has also annexed
documents styled as additional documents to the written submissions. The
Registry has, without verification and scrutiny and particularly in the light
of our specific order and direction, proceeded to accept them. This
practice of introducing documents after all arguments are over, not only

prejudices the opponents of such parties, but amounts to taking unfair
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and undue advantage of the liberty and leave granted by this Court. Later
on, if the Court refuses to consider the additional documents, then, a
grievance is invariably made either in review jurisdiction or otherwise
that the Court has omitted from consideration certain materials and
therefore, the order is ex-facie erroneous. These attempts are nothing but
trying to outsmart the opponent and trying to cash on and make gains by
relying on the discretion exercised and liberty given by the Court. All this
destroys the very sanctity of judicial process and such practices, therefore,
need to be deprecated in strongest terms. We remind the Registry that
hereafter no written submissions accompanied by documents need be
taken on record unless the Registry officials seek directions from the
concerned Judges/ Benches. This tendency needs to be curbed because
documents and submissions are filed in matters after arguments are
concluded and the orders are reserved. At that stage, no documents can
be filed unless proper applications are made and prior leave of the Court
is sought by the parties. The Registry could not have accepted such
additional documents annexed to the written submissions and without
seeking directions from the Court. Therefore, we leave aside and omit

from consideration all additional documents.

6 Now turning to the main issue, according to the “Concise
g g

Oxford English Dictionary, Indian Edition” the word “Nurse” means “a

person trained to care for the sick or infirm.” The other meaning is “to give

medical and other attention, to treat or hold carefully or protectively.”

7 “Practitioner Nurse” or “Nurse Practitioner” means “a nurse
who is qualified to treat certain medical conditions without the direct

supervision of a doctor.”
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8 This ordinary and plain meaning of the above terms is what
is material and relevant for the common man. This common parlance
meaning itself would indicate that anybody and everybody with little or
no training and experience cannot proclaim to be trained to care of the
sick or infirm. If that be so, every relation, parent, friend or near and dear
one would claim to be nursing the sick or infirm. It goes without saying,
therefore, that one has to be trained to be a nurse and that is precisely
why Nursing Institutes are set up or allowed to be set up by the State. In
terms of the directive principles of the State Policy, the State is obliged to
give public assistance in certain cases. Article 41 of the Constitution of
India states that within the limits of economic capacity and development,
the State has to make effective provision for public assistance in cases of
old age, sickness and disablement. It is with this background and
introduction that we proceed to consider the issues raised in this batch of

petitions and essentially the Public Interest Litigation.

9 In the Public Interest Litigation No.72/2013, the Petitioner is
a registered society of private nursing schools and colleges. It has filed
this Public Interest Litigation through its President. The Respondents to
this Public Interest Litigation are the Secretary, Department of Medical
Education and Drugs, Government of Maharashtra, the Secretary in the
Department of Social Justice and Special Assistance, Government of
Maharashtra and the Maharashtra Nursing Council established under the
Maharashtra Nurses Act, 1966.

10 It is stated that the Petitioner is a registered management

association for the private nursing schools and colleges in the State of
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Maharashtra. Near about 400 schools and colleges are the members of the
association, which are running private nursing schools and colleges in the
entire State. The Respondent No.3 is empowered to grant permission to
run the said nursing schools/ colleges by following due procedure of law
as prescribed under the Maharashtra Nurses Act, 1966. Annexure A to the
Public Interest Litigation is a copy of the registration certificate of the

Petitioner association.

11 It is stated that the procedure for registration and opening of
the courses namely Auxiliary Nursing Midwifery (for short “ANM”) and
General Nursing Midwifery (for short “GNM”) by any Government or
private institution is prescribed under the Maharashtra Nurses Act, 1966.
In the said Act, under Chapter IV, the Respondent No.3, namely,
Maharashtra Nursing Council (for short “MNC”) is empowered to grant
permission and recognize any institution for training of nurses in
accordance with the bye-laws made by it and after inspection by its
representatives and further holding such enquiry as it deem fit. It is stated
that the Respondent No.3/MNC is further empowered to grant affiliation

to the institutions under Section 26 of the Maharashtra Nurses Act, 1966.

12 It is claimed that in pursuance of the provisions of the
Maharashtra Nurses Act, 1966, the Respondent No.3/MNC can grant
permission to start nursing schools/ colleges as well as grant affiliation to
such institutions which fulfill the conditions prescribed in the bye-laws of
the MNC. It is submitted that the Apex Body of the MNC is situate at
Delhi and is known as Indian Nursing Council (for short “INC”). Further
permission from the INC has to be obtained by the Institutions within one

year from commencement of the course.
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13 It is stated that the INC by its letter dated 14.09.2000 issued
certain directions to the Respondent No.3/MNC as regards to the grant of
permission to run the nursing schools/ colleges by the institution. A copy
of the letter dated 14.09.2000 of the INC is annexed as Annexure-B to the
Public Interest Litigation. It is stated that the INC has provided for a
Essentiality Certificate to be obtained from the State Government. The
State Government has to issue this Essentiality Certificate to start new

nursing school/ college.

14 It is stated that the State Government, after receipt of the
letter dated 14.09.2000 from the INC, for the first time prescribed the
procedure for issuance of the Essentiality Certificates to start the ANM
and GNM courses by the institutions through the Government Resolution
dated 21.03.2005. Annexure-C is a copy of the Government Resolution
dated 21.03.2005.

15 The Petitioner, therefore, states that the procedure prescribed
is that the proposals for opening new schools/colleges are to be
forwarded and submitted to the Respondent No.3/MNC. The Respondent
No.3/MNC scrutinizes the same and satisfies itself about feasibility of
nursing school/ college to be set up. It then forwards papers to the State
Government for issuance of Essentiality Certificate in terms of the
directions issued by the INC vide its letter dated 14.09.2000. After
issuance of the Essentiality Certificate by the State Government, the
Respondent No.3/MNC has to cause an inspection through its
representatives and it is also empowered to hold such inquiry as it deems

fit for recognizing the institution for training nurses.
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16 The Petitioner then submits that the recognized institution is
required to obtain a Suitability Certificate from the INC after passing off
the first batch of nurses in the said institution. This procedure which is
prescribed and adopted is continuing and there is no other mode
prescribed by either the State Government or the Respondent No.3/MNC.
This procedure is applicable to all nursing schools/ colleges including the
Government nursing schools/ colleges. By annexing the Chart at
Annexure-D, the Petitioner has pointed out the cases of permissions for
starting new schools along with Essentiality Certificates and thereafter,

Suitability Certificates from the INC.

17 It is stated that most of the colleges in the State have already
admitted students for the ANM and GNM courses in the month of June,
2011. That is on the basis of the procedure prescribed for obtaining the
Essentiality Certificate from the State Government. The Respondent
No.3/MNC has issued permission to start the college/ school on the basis
of the certificate issued by the State Government. Thus, nursing schools/
colleges would be inspected by the INC from the month of May, 2012.
Thereafter, affiliation granted in favour of the same would be continued

by the Respondent No.3/MNC.

18 It is stated that the Respondent No.3/MNC for the first time
on 30.01.2012 informed the schools/ colleges that compliance with the
Government Resolution dated 21.03.2005 is mandatory. The insistence
was to comply with condition Nos.8 and 9 mentioned in the Government
Resolution dated 21.03.2005, failing which it was stated that the

permission to admit students from the academic year 2012-13 would be
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refused. Annexure-E is a copy of the circular issued by the Respondent

No.3/MNC dated 30.01.2012 to this effect.

19 Equally, the State Government by the circular dated
21.04.2012 issued directions and stated that as per the Government
Resolution dated 21.03.2005 after issuance of the Suitability Certificate
by the INC, again permission from the State Government is necessary to
be obtained for starting of the courses by the schools/ colleges. It directed
that the students admitted in those schools/ colleges which fulfill these
conditions would be eligible for getting scholarship. Annexure-F is a

circular dated 21.04.2012.

20 It is in these circumstances that the Petitioner alleges that by
the circulars at Annexures E and E serious prejudice is caused to the
schools/ colleges which are running these courses and which are
commenced after obtaining valid permission from the Respondents. If it is
only prerogative of the Respondent No.3/MNC to grant recognition and
affiliation to the schools and colleges which intend to impart education in
nursing courses, then, the Respondents cannot direct compliance with any
further conditions and which are contrary to the Maharashtra Nurses Act,
1966. In other words, after certificates are issued by the State
Government and by the INC, nothing more is required to be done. There
is no provision by which the matter must go back again to the State
Government and particularly for admission of students. It is urged that
the communications/ circulars at Annexures E and F dated 30.01.2012
and 21.04.2012 are contrary to the Maharashtra Nurses Act, 1966. No
directions contrary to the said Act can be issued by any authority. Once

the Essentiality Certificate has been issued, it is as good as valid
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permission. Further permission and affiliation is to be granted by the
Respondent No.3/MNC subject to the condition of obtaining the
Suitability Certificate from the INC. The INC by letter dated 14.09.2000
made it compulsory to obtain the Essentiality Certificate, but this letter is
misconstrued and misinterpreted by the State Government and it is now
compelling the Petitioner and its members to comply with condition Nos.8

and 9 of the Government Resolution dated 21.03.2005.

21 It is complained that by virtue of such insistence, the State
Government has stopped releasing funds towards scholarships for the
students who were already admitted by the members of Petitioner in the
month of June, 2011 for the academic year 2011-2012. Before issuance of
the circulars, the State Government has invited the forms for sanction and
release of the scholarships for the backward class students. The said forms
were directed to be filled in online by the institutions. These forms duly
filled in were already forwarded to the State Government, but the
scholarship has not been released which has caused serious prejudice and

hardship to the deserving students of backward class.

22 It is stated that the State Government by virtue of the
Government Resolution dated 24.06.2011 issued directions to the
schools/ colleges, who intend to increase the capacity of students, that
they will be required again to follow the entire procedure and then
required to again obtain the permission from the State Government as per
the conditions laid down in the Government Resolution dated 21.03.2005
vide condition Nos.8 and 9. It is thus stated that these directions are
totally in contravention to the circular issued by the INC dated

19.02.2009 in  which it is clearly specified that no
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Essentiality/NOC/Sanction will be required from the State Government
for increase in intake capacity of the students by the institutions.
Annexure-H to the Public Interest Litigation are the copies of the
Government Resolution dated 24.06.2001 and the Circular dated
19.02.2009.

23 It is stated that the schools and colleges, which are members
of the Petitioner Association, have already been given permission to start
the schools/colleges by following the procedure laid down under Sections
25 and 26 of the Maharashtra Nurses Act, 1966 by the competent
authority. As there is no procedure laid down empowering the State
Government to grant further sanction, all exercise which is intended to be
done through the Government Resolution dated 21.03.2005 at the hands
of the State Government is unwarranted, unlawful and unconstitutional.
The same, therefore, requires to be struck down by holding it as bad-in-
law, illegal and violative of fundamental rights. All such schools/ colleges
which are already granted permission to run the institution by the
competent authority be therefore required to be declared as affiliated

institutions under the law.

24 It is stated that the State Government before issuance of
Essentiality Certificates in favour of any schools/ colleges, has to consider
the need to start ANM and GNM courses. It has to further consider the
ratio of nurses as regards to the population in the State. It has to also
consider that the said schools/ colleges will fulfill the norms and
conditions laid down by the INC and the MNC. The said Essentiality
Certificate is valid for a period of three years from the date of its issuance.

On the basis of the said Essentiality Certificate, the permission to start the
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course in that particular year at the particular place is issued by the MNC.
If this procedure is already followed then again after issuance of the
Suitability Certificate by the INC, to approach the State Government for
fresh permission is not required under the law. Neither there is any such
procedure prescribed in the Maharashtra Nurses Act, 1966, Rules and
Bye-laws made in this behalf. The procedure now directed to be adopted
through the circulars dated 30.01.2012 and 21.04.2012 is never practiced
hereinbefore. There is no reason mentioned in the said circulars and the
Government Resolution dated 21.03.2005 for the purpose of adopting

such procedure.

25 Upon these allegations and averments, the Petitioner prays
that this Court be pleased to issue a writ, order or direction under Article
226 of the Constitution of India quashing and setting aside the clauses
No.8 and 9 of the Government Resolution dated 21.03.2005 and the
circulars dated 30.01.2012 and 21.04.2012. The Petitioner prays for
issuance of a writ of mandamus or any other appropriate writ, directing
the Respondents and their authorities, not to insist on compliance with

the above conditions and circulars.

26 The affidavit-in-reply has been filed by Raosaheb Udaji
Rathod, Regional Deputy Commissioner, Social Welfare Department,
Aurangabad on behalf of the Respondent No.2 in which it has been stated
that the circulars clarify that the institutions which have been granted
provisional permission subject to the Essentiality Certificate of the State
Government and the Suitability Certificate of the INC for the academic
year 2011-12, would have to submit the said Essentiality Certificate and

evidence of submission of proposal to the INC. In cases of institutions
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which have been granted provisional permission from the academic year
2005-2006, such institutions can be given permission for the academic
year 2012-13 only after producing final permission given by the State
Government. This has to be produced before the MNC by 30.04.2012. The
affidavit-in-reply thus states that there is nothing illegal and

unconstitutional about the impugned conditions and their imposition.

27 The affidavit-in-reply dated 08.08.2012 has been filed on
behalf of the Respondent No.1 and that affidavit is affirmed by
Mr.Kashinath Sonaji Bhopale, Dean, Government Medical College and
Hospital, Aurangabad. In paragraph 3 of this affidavit, this is what is
stated:-

3. With reference to para No.1 of the Writ Petition, I say

and submit that, the Government Resolution (G.R.)
dated 21.05.2005 of the Medical Education and Drugs
Department, that is Respondent No.1, had been in force
from the date of issue. However, the Maharashtra
Nursing Council, that is Respondent No.3, did not follow
this G.R. until 30.01.2012 when it issued a Circular
making it mandatory for the applicant institutes to
follow this G.R.
I say that the Circular dated 21.04.2012, issued by the
Social Justice and Special Assistance Department, that is
Respondent No.2, lays down conditions for grant of
post-matriculation scholarship to students of ANM and
GNM course. Grant of scholarship is a matter of policy
and the Government is well within its right to lay down
appropriate conditions for the same.”

28 Reliance is placed on Sections 10, 25 and 26 of the
Maharashtra Nurses Act, 1966 to justify the imposition of conditions. It is
stated that in furtherance of the directions of the INC, the State

Government has issued the Government Resolution dated 21.03.2005. If
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the Essentiality Certificate has to be obtained from the State Government
and that is the mandate flowing from the letter dated 14.09.2000 issued
by the INC, then, with a view to satisfy itself that such Essentiality
Certificate deserves to be granted that the State Government provided for
its permission for opening nursing schools/ colleges. The policy decision
of the State Government also ensures compliance with the Maharashtra
Educational Institutions (Prohibition of Capitation Fees) Act, 1987. Thus,
the students ought to be admitted on merit and that the Government
being given responsibility to implement the provisions of the Maharashtra
Nurses Act, 1966 and Rules thereunder, that the condition Nos.8 and 9 of
the Government Resolution dated 21.03.2005 have been inserted. There
is nothing contrary to the Maharashtra Nurses Act, 1966 therein. It is
stated that the Essentiality Certificate seeks to certify that it is desirable to
open nursing school/programme and that it is feasible to open nursing
school/ programme. The requirement of obtaining the Essentiality
Certificate cannot be equated with the State Government permission

which is issued in terms of the Government Resolution.

29 It is stated that from the academic year 2006-2007 to 2011-
2012, the Respondent No.3/MNC has permitted as many as 185
ANM/GNM institutes to increase in all 2480 seats. The State affidavit
points out that the Respondent No.3/MNC does not have any power to
increase seats of a programme in nursing. In these circumstances apart
from contemplating strict action against the Respondent No.3/MNC that
the State Government insisted on the Petitioner institutes to obtain the
Essentiality Certificate from it before applying to the INC and thereafter,
permission to admit students. Thus, this policy decision has been taken

bearing in mind the academic interest and ensuring compliance with
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several provisions of the Maharashtra Nurses Act, 1966 and the

Maharashtra Educational Institutions (Prohibition of Capitation Fees) Act,

1987. For all these reasons, there is no merit in the Writ Petition and it be

dismissed.

30 The Joint Secretary of the added Respondent No.4/INC has

filed an affidavit in which the following stand is taken:-

“3. ..... In this connection the answering Respondent
submits that co-ordination and determination of
standards in institutions for higher education or
research and scientific and technical institutions is listed
at Entry 66 of List-I Union List of the Seventh Schedule
(Article 246). Likewise Entry 25 and 26 of List-III
Concurrent List is relating to education, including
technical education, medical education and universities
subject to the provisions of entries 63, 64, 65 and 66 of
List-I and legal, medical and other professions. In so far
as the List-II State List is concerned the relevant entry is
at Entry 6 (Public Health, sanitation, hospitals and
dispensaries. Hence the Acts and Rules framed by the
answering respondent i.e. a Central Statutory authority
regarding syllabus, guidelines for opening of new
nursing institutions etc. with a view to maintain
Uniform Standards of Education all across the country is
binding on all concerned. It is also submitted that
subject to the above the laws enacted by the respective
State Government and by the Central Government
operate in their respective domains and that there is no

conflict between any law enacted by

State

Government and any particular law enacted by the

Central Government.

4. That under the Constitutional Scheme for distribution of
the Executive Powers of the State, no instrumentality of
the Central Government can interfere in the functioning
of the State Government or the functioning of

institutions of the State Government.

The State

Governments, the State Nursing Councils and the Indian
Nursing Council have totally different roles in the system
and one cannot step into the jurisdiction of the oth